
1. Introduction

ountries’ reasons to institutionalize mi-
-

cantly. Autonomy is the most commonly 
expressed and is generally treated as the weight-
iest argument for ‘ethnic’ toleration; many 
philosophical treatments of toleration neglect 
to discuss equality as an element of the justice 
of toleration1, and those who do tend to treat it 
as subordinate to autonomy in the hierarchy of 
moral values.2 Autonomy tackles the sensitive 
question of sovereignty and borders’ stability 
and integrity. The use of autonomy as a species 
of group rights has changed the character of in-
ternational law (Ghai, 2000). According to Po-
tier international lawyers have failed to come to 
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 3 it is a loose 
and disparate concept that contains many threads, but no single strand. 
He believes that autonomy “should be understood as the means whereby 
an authority, subject to another superior authority, has the opportunity to 

it, by that authority, for the general welfare of those to whom it is responsi-
ble”. Political scientists and international lawyers have not hesitated to of-

as “a state of affairs falling short of sovereignty”4. For Kant, autonomy is 
not just a synonym for the capacity to choose, whether simple or delibera-
tive; it is what the word literally implies: the imposition of a law on one’s 
own authority and out of one’s own (rational) resources (Shell, 2009). Be-
lieving that the interpretation of Kant’s justice derives from his notion of 
autonomy Rawls invokes ‘autonomy’ in at least three different senses: 1) 
‘rational autonomy’ describes a ‘decision procedure’ designed to assure 
the emergence of basic social rules under conditions of ‘fairness’; 2) ‘full 
political autonomy’ is characterized by members of society who live by 
principles of justice that would be chosen by such parties; and 3) ‘moral 
autonomy’ (or ‘full autonomy’) is an ideal held within one or another com-
prehensive theory of the good (Rawls, 1999 p. 221).5 For others, autonomy 
means that a minority has a collective power base, usually a regional one, 
in a plural society6. To Ghai, autonomy is an instrument allowing ethnic 
or other groups claiming a distinct identity to exercise direct control over 
affairs of special concern to them, while allowing the larger entity those 
powers which cover common interests, using ‘autonomy’ as a generic term 

3 Potier, Tim (2001) . A Legal 

[ed.]. 2005. 
. New York : Routledge

. Oxford: Oxford University Press, at 

. 
New York : Routledge

system of justice in which individuals are taught to adopt a comprehensive theory of the 
good in which liberal principles of justice are valued for their own sake. Such a system 
of justice as Rawls then believed can at least be ‘self-sustaining’. In 
he abandons that attempt.

6 See Gurr, Ted Robert (1993) . Washington, DC: United States Institute 
of Peace Press.
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(Ghai, 2000). Autonomy can be granted under different legal forms7. Seen 
-

ethnic group with legislative, executive, and judicial powers to address ef-
fectively these concerns - a state construction element addressing the needs 
of diverse communities (Wolff, et al., 2005). 

This paper tackles the issue of territorial autonomy as a solution for 
-

forms in the case of South Tyrol in Italy. 

2.  The EU policies and instruments for minority protection and the 
concept of territorial autonomy and Euregions

-
cial inclusion, cultural diversity, Roma issues, and other issues relevant to 
minorities; however the commitment to initiatives on minorities as such 

as a ground for prohibited discrimination.8 The minority protection can 
be viewed as an outcome of anti-discrimination policies. In this regard, 
a legal frame of reference has been created also with the extension of the 

and the adoption of the Council Directive on implementing the principle 
of equal treatment between persons irrespective of racial or ethnic origin 
(the Race Directive)9 -

-

7 One form is the federalism - where all regions enjoy equal powers and have an identical 
relationship to the central government. Two old federations, Switzerland and Canada, were 
adopted in part to accommodate ethnic diversity. Classical federalism, where all regions 

needs of a particular community, which require a greater measure of self-government.
8 

national minority
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mit in Copenhagen in 1993 setting out the criteria to be met by the states 

other Copenhagen criteria (respect for human rights, democracy and rule 
of law) were quickly merged into the rules of the Treaties (the Treaty of 

protection of minorities were not positivised until 2009. ‘Respect for and 
-

-
10, and it also referred 

The concept and notion of autonomy as a means of giving a certain 
group within the human race the right to decide and administer certain 
affairs essential to their well-being is very old11

legal culture (Brunner and Küpper, 2002). After being revived (from an ir-
redentist claim to a potential solution to self-determination claims) it was 
considered as a possible instrument for accommodating separatist move-
ments without in any way violating states’ territorial integrity.12 The Con-

states, in 1990, carefully celebrated 

states, and not as a set of objective rights that accrue to all national minorities or individu-

construction, or at worst a highly dangerous one. See (Weller, et al., 2005). It was concept 
associated with self-determination struggles, seen with suspicion - towards irredentist 
or secessionist claims. Since the end of the Cold War, the so-called National minority 

12 Autonomy was embraced by some states as a way of maintaining their territorial integ-
rity. In addition to the more established case of Belgium, Spain and the United Kingdom 
have also made startling progress in this direction. France has attempted to move towards 

Source: Journal for European Issues. Vol. 18 / 2013 - P. 233-257
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-
plicit protection of minorities, there is another phenomenon interesting for 
analysis. Although the normative aspect of the principle of subsidiarity 
was not immediately legitimized and institutionalized, a system of verti-
cal multi-level governance emerged, largely as a result of the adoption 
of the principle of subsidiarity. While some argue that the emergence of 
a so-called ‘new regionalism’ will result in a weakening of member state 
boundaries14 (and thus perhaps the elimination of the member state level), 
others argue that the new regionalism in fact means stronger and more 
politicized regions and thus a reinforcement of the three levels.15 Certainly, 

-
tegrating each time it is enlarged, it is also becoming a larger mosaic of 
diverse nationalities adding more languages and more regions. In addition, 

minorities 

turn creates national minorities that are eyeing opportunities to manifest 
their identities more strongly, not only at the member state level, but also 
at the supra-state level.

-

-
16 It can be a social construction within states’ 

territorial boundaries, or it can be a region where national minorities are in 
-

Basque Country, South Tyrol and in Belgium, national minorities’ regions 

13 Article 35 (2), 1990 Copenhagen Document of the Conference on the Human Dimension 

perhaps the most comprehensive reference to autonomy as a means of good governance 
and state construction in an authoritative international document.

(Cambridge: 
Polity Press, 1996). – cited in (Weller, et al., 2008 p. 54-94)
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survived the decentralization process due to their strong sub-state identities 
and histories as semi-independent units. In this regards, academic studies 
focused mainly on the institutional, cultural and structural aspects of these 
regions, analyzing their political and administrative arrangements and or-
ganization. 

One particular case has been the increased trend and development of 
the cross-border cooperation process followed by administrative regional 

17 The driving force behind its establishment 
was primarily the search for common solutions to technical problems. The 

regional territorial authorities in the long run regarding social, cultural, 
economic, and infrastructural issues. Due to the different administrative 

there is no common organizational scheme. In most cases, border region-
al associations are founded on both sides of the border whose members 
are local communes.18 Representatives of these different associations are 

is to act as an advisory and coordinating body concerning basic questions 
of regional cross-border coordination. Ongoing business is dealt with by 
either one secretary who has been appointed by the parties on both sides of 
the border or by two managing directors, one from each side of the border. 

-
sponsible for setting up priorities in terms of content.19 

18 See Scott, J.W. (ed.) (2006).
 Hampshire: Ashgate Publications

1965 at the International Regional Pl anning Conference. Subsequently, the Association of 

-

to: (1) implement programs and projects, apply for funds, and receive and dispose of 
them; (2) organize events concerning cross-border problems; (3) help solve cross-border 
problems and support special activities; (4) prepare and implement common campaigns; 

border and cross-border regions to articulate their problems, opportunities, tasks, and 
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-

fostering CBC initiatives. However one instrument of a particular interest 

20 

-
sis for territorial cooperation in the respective national constitutions com-
plemented by bi- or multilateral agreements.21

collaboration.22 This instrument, as it will be seen further in the case of 
Trentino – Alto Adige (South Tyrol) has proofed to be an important ad-
ditional toolkit for fostering not only good neighbourhood relations but as 
well an additional instrument for minority rights protection.

project interests to national and international authorities. It is concerned with the coordi-
nation of regional development in border areas and issues affecting those who live there. 

the regions are supported in their efforts to formulate and coordinate common interests. 

en.pdf. 

1981. See the full text with the additional protocols at http://conventions.coe.int/Treaty/

Convention was adopted “

”. The Outline Convention 
provides local, regional and national actors with a general legal framework for trans-
frontier cooperation.

Source: Journal for European Issues. Vol. 18 / 2013 - P. 233-257



240 Marina ANDEVA 

3. The character of the South Tyrol

following the annexation of South Tyrol by Italy, which led to the forma-
tion of two numerically substantial national minorities. From a constitu-
tional point of view, the Italian Constitution uses exclusively as a distinc-
tive feature of minorities the linguistic criteria, ideological choice for the 
original base membership to the Italian State on the objective criterion 
of citizenship and thus a conception of civic and not ethnic belonging. 
Despite the adjective “ethnic” appearing here and there in some regional 
statutes (Trentino-Alto Adige, Friuli-Venezia Giulia), the intention was in 
fact clearly circumscribe the sense of protection of minorities on a lin-
guistic and cultural factor, eliminating references to political-national and 

-
cance in Italy, unlike other systems that are based on different settings. 
Italy is therefore today nation-demos that recognizes different with 
promotional features - as a nation connotes linguistically plural community 
(Palermo & Woelk, 2011). After several failed attempts in previous legis-
latures, it was approved the law for the protection of historical linguistic 
minorities.23

historical linguistic minorities) and lists the groups recognized consequent 
damages, with an exhaustive list of types. Since the Act does not apply 
directly to special regions, the rights contained therein may be extended 
(if more extensive than those already in place) to the groups recognized 
in these settled only with the implementing rules of the respective statutes 
(Article 18)24

the constitution for minorities is laid on: 1) the language criterion as an 
-

ritorial rights recognized.
The Italian Autonomous Region of Trentino-South Tyrol, represents 

a particular case both within Italy as well as within the already special 

23 Law n.482/1999
24 Article 11 para 1 - In regions with special status to the application of more favorable 

provisions under this Act is governed by rules of implementation of the respective statutes. 
The regulations regarding the protection existing in the same regions with special status 
and the autonomous provinces of Trento and Bolzano. Para.2 - Until the entry into force 
of the implementing rules referred to in paragraph 1, in the special regions whose law 
does not provide legal protection the provision of this law will be applied.”
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regional framework of the Italian state. Created in 1948 and reformed in 
1972 – like all other Italian regions – is governed by three primary organs: 
the Assembly (or Council), the Government, and its President. However, 
Trentino-South Tyrol differentiates itself from all other regions in that al-

are diverted to the two provinces that constitute it. The Province of Tren-
tino (Trento) and the Province of South Tyrol (Bolzano) are equitable to 
regions in terms of authority (true and effective holders of autonomous 
power, while the region has become a body with a few residual func-
tions)25. The structure of this region is a variation of the hierarchy between 
the various levels of government. 

The origin of the special institutional organization of the region Tren-
tino-South Tyrol are routed in the Constitution of the Italian Republic, in 
force from 1 January 1948, in which Article 116 recognizes that Trentino-
South Tyrol, together with four other regions, has special structures and 
conditions of autonomy according to a special Autonomy Statute (ASt) 
enacted by a constitutional law. The First Autonomy Statute of Trentino-
South Tyrol was approved by the Constitutional Assembly through Con-
stitutional Law No. 5 of 28 February 1948. In this phase, the autonomous 
powers devolved by the state to the region were less than those provided 
for in the Gruber-De Gasperi Agreement26 and were vested in the region (in 
which the German-speaking group continued to form a minority), which 
could then delegate powers (agriculture, crafts, commerce, etc.) to the two 
provinces, which only had a quarter of the regional budget. The Gruber-
De Gasperi Agreement has been ‘translated’ into the Italian Constitution. 
Article 5, 6 and 116 represent the fundamental principles from the agree-

25 The Region’s competences are few, and concern only matters of common interest to the 
two provincial populations, as well as matters that cannot be divided up between the 
provinces. 

26 At the Paris Peace Conference of 1919 Italy presented arguments founded upon strategy 

the Italian border so as to include the southern section of Tyrol, the regions of Trentino 
and South Tyrol. Austria did not accept the initial allied decision in 1945 and attempted 
various tactics, in the hopes of regaining South Tyrol. Talks and negotiations started in 

highly unlikely and that autonomy was the only viable option for the South Tyroleans. 
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ment and that is the minority protection and territorial autonomy27 Article 
5 recognizes the principle of unity and autonomy, article 6 gives special 
measures in favour of linguistic minorities and Article 116 establishes the 

-

Agreement. Article 2 of the Autonomy Statute of 1948 recognizes equality 
of rights for all citizens, regardless of the linguistic group to which they 
belong, and respective ethnic and cultural characteristics. It is worth noting 
that instead of addressing German-speaking inhabitants (only), reference 
has been made to all citizens, this can be seen partly because of the dou-
ble nature of the Statute – territorial characters and protection of minority 
rights – since this region comprises two provinces with slightly different 
demographic characteristics (German-speaking minority, Ladin minority 
and Italian speakers are recognized and protected). 

The Regional Government as an executive body is elected by the As-

of the Assembly must be members of the Italian and German language 
groups respectively, and from the German and Italian groups for the second 

for the second. While the provinces of Trentino and South Tyrol enjoy the 
same autonomy, the latter has additional provisions regarding schools and 
education, culture, bilinguism, the right to use the mother tongue, and the 
ethnical proportions of employment. Because of these particularities, only 
the Province of Bolzano is taken into consideration.

The Autonomy Statute represents a complex and differentiated legal 
system, calling for a mix of rotation, parity and proportional representa-
tion; the main ingredients of the system are ‘power-sharing’ or ‘consocia-
tionalism’, which includes the diffusion of power from the centre to the 
periphery and comprises four main elements, all of which are present in 

27 Art. 5 – “The Republic is one and indivisible. It recognises and promotes local autonomies, 
and implements the fullest measure of administrative decentralisation in those services 
which depend on the State. The Republic adapts the principles and methods of its leg-
islation to the requirements of autonomy and decentralisation.” Art. 6 – “The Republic 
safeguards linguistic minorities by means of appropriate measures.” Art. 116 – “Friuli-
Venezia Giulia, Sardinia, Sicily, Trentino-Alto Adige/Südtirol and Valle d’Aosta/Vallée 
d’Aoste have special forms and conditions of autonomy pursuant to the special statutes 
adopted by constitutional law. The Trentino-Alto Adige/Südtirol Region is composed of 
the autonomous provinces of Trent and Bolzano...”

Source: Journal for European Issues. Vol. 18 / 2013 - P. 233-257
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The Autonomous Province of Bolzano has an autonomy attributes 
to ensure and protect the cultural and linguistic development of both the 
Ladin and the German-speaking populations within the Italian State. The 
autonomy enjoyed is a territorial as well; all inhabitants of the province, 

out in the Autonomy Statute of 1972, which transferred the majority of 
the executive and legislative powers previously accorded to the region by 
the 1948 Statute, to the respective provinces. The fundamental aspects of 
the self-government framework are the proportional representation by lan-
guage group in the provincial government and parity representation in the 

The province has primary competences in most areas, concerning culture, 
social, and economic issues, ranging from the environment to place nam-
ing, and from education to handcrafts. The presidency alternates between 

with the lingual and cultural elements, is among the areas in which the 
region stands out when compared to others. The members of the provincial 
government of Bolzano are elected by the council within its members, by 

composition of the linguistic groups as they are represented in the coun-
cil.28 Art. 50 of the Autonomy Statute provides that the representation in 
the provincial government of Bolzano of the Ladin linguistic group may 
be recognized even to the detriment of exact proportional representation; 
moreover, the statutory reform introduced the possibility of electing gov-
ernment ministers who are not members of the council. These must be 
elected by the council with a majority of two thirds of its members on the 
proposal of one or more members of the council groups, on the condition 

28 The consequence of this provision is the necessity to form a coalition every time with 
other parties whose members of the council belong to the other linguistic groups, even if 
a coalition party like the SVP (the Südtiroler Volkspartei) reaches an absolute majority. 

29 This has already been criticized by scholars. See, for example, Palermo, which states that, 
according to this law, “a personality is conferred to the hybrid and until now (fortunately) 

Source: Journal for European Issues. Vol. 18 / 2013 - P. 233-257
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that there is a consensus among the members of the linguistic group of the 
candidates but limited to the members that constitute the majority in the 
government.29

(historical aspects, geographical and demographical dimensions as well as 
relationships with the central state) and external factors (social and eco-

that CBC between Tyrol (Austria), South Tyrol and Trentino developed. 
Historical aspects and ‘old’ resentments prevented the establishment of an 
institutionalized form of CBC and thus led to the policy of establishing 
concrete initiatives and projects rather than creating a public law entity.30 
CBC between Tyrol, South Tyrol and Trentino dates back to the end of 
World War II,31 and it is seen often as a concrete instrument to overcome 

ethnically homogenous region or a kind of ‘mini-state’, where the national 
minority is gaining independence. In particular, the fear of creating an in-
stitutionalized entity established by Tyrol, South Tyrol and Italy, where 
the German-speaking population would represent the majority and which 
could be seen as the re-establishment of the old (until 1918) Austrian Land 

are characterized: 1) International anchoring of CBC as a preparatory meas-
ure, ‘soft’ cooperation in the frame of two working communities including 
several alpine regions; 2) Initiatives concentrated on the three entities of 

-
gion Tyrol’; 3) Negative attitude of national and regional representatives 
towards institutionalization impeded its full implementation, concrete and 
functional cooperation in certain areas replaced institutionalization as the 
guiding line.32 33 which is a local associa-

-

31 The Gruber-Degasperi Agreement (Article 3 paragraph d) provided for “special agreements 

area, however real transfrontier activities were impossible to establish. The so-called 
Accordino (bilateral treaty of 1949) permitted a minimum of pragmatic solutions for 

for implementation, the so called Accordino (which literally means the ‘little agreement’), 
which contains additional provisions regarding the facilitation of cross-border trade and 
commerce between North and South Tyrol.

-

Source: Journal for European Issues. Vol. 18 / 2013 - P. 233-257
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-
gion Tyrol’ putting in position the question of self-determination for South 

-

legal basis for institutionalized CBC, however criticized by the Italian and 
the Austrian government, the Italian political parties and the South Tyro-
lean population.34

established. In 1995, a joint bureau was created in Brussels; again an initia-
tive criticized and contested by the Italian government.35 The representa-
tives of Tyrol, South Tyrol and Trentino agreed in 1998 to adopt a Conven-

36 A 

various areas. The reactions, debates and fears from an institutionalization 
of a CBC are rooted in the legal (constitutional) analysis of the process 
itself. The question of state sovereignty and the function of state borders as 

processes towards regionalization and multilevel governance. Political and 
economic responsibilities are transferred to the sub-state entities and this 
is caused by the general trends towards decentralization and regionaliza-

South Tyrol and Trentino to cooperate and use the funds and supportive means provided 

furthermore, in January 1993, Austria and Italy concluded a bilateral treaty implementing 

Die Sonderrechtsordnung der Autonomen Provinz Bozen/Südtirol (Nomos, Baden-Baden, 

34 Although the Province of Trento represented an equal partner during the elaboration 

amount of Italian-speaking persons than if only South Tyrol and Tyrol had constituted 

would emerge in the borders of the historical Tyrol, with the German-speaking population 
in a dominant position, was still perceived as a threat, since the concrete advantages of 
institutionalization were not clearly visible to many.

35 The Italian government perceived this initiative as an act of regional foreign policy, which 
violated the Italian Constitution and thus initiated a claim before the Italian Constitutional 
Court.

36 In the same year, namely in April 1998, the Schengen Agreement between Italy and Austria 
entered into force, transforming the political Brenner border overnight into merely an 
administrative one.
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tion processes. In this regards, CBC activities constitute an important hori-
zontal link between regions that are not necessarily neighbouring but are 
politically and socio-economically similar to each other. 

in regard to the internal organization and distribution of powers between 

support offered and the promotion of the CBC activities.
-

national co-operation (into force since 30 June 1985) a soil for further de-

meetings and diplomatic conferences followed through the years37, and at 
the end of 2009 the Presidents of the three lands inaugurated at Bolzano the 

38. 
In October 2010 the Provinces of Bolzano and Trento, and the Land Tirol 

-
rial cooperation, in areas of common interest and thus to further strengthen 

39

cross-border, transnational and interregional cooperation among its mem-
bers. 

The strengthened CBC in the Region Trentino-South Tyrol and the 
Austrian region of Tyrol is showing remarkable success and potential to 
have a great impact on the economic prosperity in the area and for the mi-
nority groups residing on that territory. This structure is seen through the 
prism of economic development addressed not only for the wellbeing of 
the German-speaking and Ladin-speaking population, but also for the Ital-

37 See at http://www.europaregion.info/en/12.asp

39 See at http://portal.cor.europa.eu/egtc/en-US/Projects/already/Documents/Letter%20

IT.pdf
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ian-speaking population and other residents/foreigners living in the region. 
In terms of inter-ethnic relations the economic growth and the improved 

people’s lives. Apart from the opportunities ahead of the Province South 
Tyrol and the Region of Trentino-South Tyrol, there are still some possible 
threats to be considered. 

5. Concluding remarks

The brief history of South Tyrol can be described as the constant exper-
imentation of a community characterized mainly by two factors: identity 
and territory, around which a third one arises and that is the government 
and, more generally, the institutional arrangements.40 A plurality of internal 
and external parties and plural identities are combined with the sharing of 
common autonomous governmental institutions, which are modelled ac-
cordingly and decisively.

South Tyrol seen as a ‘case study’ is a phenomenon worthy of study 
-

ancy of the constitution of autonomy with regard to testing the institutional 

character is presented as a function of the plurality of cultures, the shar-
ing of land and autonomy, on the political guarantees of consociational 
democracy, the balance of the groups in the institutions created through 
the appropriate judicial guarantees and partial forms of internal self-gov-
ernment language groups, the availability and use of internal and external 
negotiation method, the practice self-determination/self-government. The 
table 1 below shows in brief the strengths, weaknesses, opportunities and 
threats of this model. The statements in the table, even though were not 
fully presented in this paper, have been researched in depth by the author 

40 See Roberto Toniatti (2001), “L’evoluzione statutaria dell’autonomia speciale nell’Alto 
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Table 1: Strengths, Weaknesses, Opportunities and Threats
Strengths Weaknesses
Territorial autonomy

Parallel school system
Language rights Toponyms’ provisions in stand by
Double majority

Opportunities Threats
Inter-ethnic tensions

Increasing inter-ethnic interaction
(on economic level)

Author’s elaboration

The question of the territorial principle and the relation with the minor-

that the territorial (almost full) autonomy is seen and it has been proved 

‘strength’. As a second element seen as strength in the case of South Tyrol 
is the ethnic quota or proportional representation – in spite of passing some 

in the future – is a constructive instrument for minorities’ protection. This 

the right to declare to belong to ‘other’ linguistic group is allowed). The 
perceived weaknesses are the ethnocentrism and the ‘partization’ in the 
political arena by ethnic lines. Parallel education system or educational 
segregation is marked as a weakness to be considered carefully in terms of 

-
able issue is still the adoption of the legislative act on the names of streets 
and other infrastructure facilities give a negative mark for the model. 

The paper, provided an analysis of the minorities’ accommodation in 
the selected case study, exploring in theory and in practise some of the key 
issues and questions in the present political and legal theory dedicated to 
minority rights. It examined the development of minority rights as part of 

self-government right minority rights and the phenomenon of cross-border 
cooperation as a territorial and institutional setting and instruments which 
further emphasis minority promotion. 
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Abstract 

The proposed paper illustrates 
the minority rights protection 
model in Italy with a focus on the 
Autonomous Region of Trentino-
South Tyrol and the Autonomous 
Province of South Tyrol. It analy-
ses the consociational model of 
power-sharing and the theories of 
territorial autonomy as an accom-
modating tool for settling ethnic 
disputes is the leading concept in 
this paper. Italy has progressively 
and distinctively different legal or-
der distinguishing it from the lib-
eral and the French ‘civic’ settings. 
This paper presents in brief the Ital-
ian legal order and its development 
as a rich and complex instrument in 
regards to the juridical treatment of 
differences, as sophisticated model 
studied even abroad. Thus the pa-
per links the legal instruments of 

the protection of minority groups 
and the regional policy and cross-
border cooperation and the Italian 
model of accommodating minori-
ties, presenting the case of territo-
rial autonomy as the most suitable 
solution in a multicultural and mul-
tilingual society.
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